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DETAILED ACTION 

Response to Arguments 

1 . Applicant's arguments with respect to claims 1 -26 liave been considered but are 
moot in view of the new ground(s) of rejection. 

2. Applicant's arguments, see pages 1 0-1 3, filed 21 September 2006, with respect 
to the rejection(s) of claim(s) 1-2, 22 and 26 under 35 U.S.C. 102(e) and claim(s) 3-16, 
under 35 U.S.C. 103(a) have been fully considered and are persuasive. Therefore, the 
rejection has been withdrawn. However, upon further consideration, a new ground(s) of 
rejection is made in view of Ditmarsen et al (US 6,236,048 B1). 

Claim Objections 

3. Claims 1 , 7 and 12 are objected to because of the following informalities: 
Spelling error step (a) of claim "though" should read "through". Appropriate correction is 
required. 

Claim Rejections • 35 USC § 101 

4. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

5. Claims 1-25 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

The claims are directed to a judicial exception; as such, pursuant to the Interim 
Guidelines on Patent Eligible Subject Matter (MPEP 2106), the claims must have either 
physical transformation and/or a useful, concrete and tangible result. The claims fail to 
include transformation from one physical state to another. Although, the claims appear 



Application/Control Number: 10/616,564 Page 3 

Art Unit: 2884 

useful and concrete, there does not appear to be a tangible result clainned. Merely 
processing electrical signals with a quantification algorithm so as to provide a 
measurement of the amount of the organic substance contained within the food product 
would not appear to be sufficient to constitute a tangible result, since the outcome of the 
processing step has not been used in a disclosed practical application nor made 
available in such a manner that its usefulness in a disclosed practical application can be 
realized. As such, the subject matter of the claims is not patent eligible. 
Claim Rejections - 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 

States. 

7. Claims 1 ,7,12 are rejected under 35 U.S.C. 102(b) as being anticipated by 
DItmarsen et al (US 6,236,048 B1). 

Regarding claims 1, 7, 12, Ditmarsen discloses a method for investigating 
flowable material comprising: method for measuring an amount of an organic substance 
(i.e. vegetable seed oil, milk fat) contained in a food product (col. 3, lines 16-24), the 
organic substance having an infrared absorption spectrum which includes a set (n) of 
infrared absorption bands (col. 5, lines 66-67 and col. 6, lines 1-5), the method 
comprising: (a) passing infrared electromagnetic radiation through the food product 
containing the organic substance (col. 4, lines 54-59); (b) detecting the intensity of 
infrared electromagnetic radiation passing through the food product containing the 
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organic substance in ranges of wavelengths corresponding to each of a subset of the 
(n) infrared absorption bands to provide electrical signals conresponding thereto (col. 4, 
lines 60-67 and col. 5, lines 10-39); (c) processing (6a) the electrical signals with a 
quantification algorithm so as to provide a measurement of the amount of the organic 
substance contained within the food product (col. 10, lines 8-15). 

Regarding claim 1 1 , Ditmarsen discloses wherein the food product includes 
edible oils (col. 3, lines 26-35). 

Regarding claim 16, Ditmarsen discloses wherein the food product includes milk 
(col. 3, line 36). 

Regarding claim 26, Ditmarsen discloses an apparatus for measuring an amount 
of an organic substance (i.e. vegetable seed oil, milk fat) contained in a food product 
(col. 3, lines 16-24), the organic substance having an infrared absorption spectrum 
which includes a set (n) of infrared absorption bands (col. 5, lines 66-67 and col. 6, lines 
1-5), the apparatus comprising: (a) a detector (36) operable to detect the intensity of 
Infrared electromagnetic radiation passing through the food product containing the 
organic substance in a range of wavelengths corresponding to one of the infrared 
absorption bands to provide electrical signals corresponding thereto (col. 4, lines 54-67 
and col. 5, lines 10-39); and (b) a processor (6a) operable to process electrical signals 
with a quantification algorithm so as to provide a measurement of the amount of organic 
substance contained within the food product (col. 10, lines 8-15). 
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Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 1 03(a) wtiich forms the basis for all 
obviousness rejections set forth in this Offlce action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 3-6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ditmarsen at al (US 6,236,048 B1) as applied to claim 1 above, and further in view of 
Passaloglou-Emmanouillidou ("A comparative study of UV spectrophotometric methods 
for detection of olive oil adulteration by refined oils", Vol. 191). 

Regarding claims 3 and 5, Ditmarsen discloses a method for investigating 
flowable material comprising: method for measuring an amount of an organic substance 
(i.e. vegetable seed oil, milk fat) contained in a food product (col. 3, lines 16-24), the 
organic substance having an infrared absorption spectrum which includes a set (n) of 
infrared absorption bands (col. 5, lines 66-67 and col. 6, lines 1-5), the method 
comprising: (a) passing infrared electromagnetic radiation through the food product 
containing the organic substance (col. 4, lines 54-59); (b) detecting the intensity of 
infrared electromagnetic radiation passing through the food product containing the 
organic substance in ranges of wavelengths corresponding to each of a subset of the 
(n) infrared absorption bands to provide electrical signals con-esponding thereto (col. 4, 
lines 60-67 and col. 5, lines 10-39); (c) processing (6a) the electrical signals with a 
quantification algorithm so as to provide a measurement of the amount of the organic 
substance contained within the food product (col. 10, lines 8-15). Ditmarsen does not 
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disclose of detecting tlie transmittance of about 905 - 930 cm '^-l wavelength band of 
infrared electromagnetic radiation being about 880 - 890 cm '^-1 wavelength band of 
infrared electromagnetic radiation. Passaloglou-Emmanouillidou discloses detecting 
the intensity of about a 905 - 930 cm '^-1 wavelength band of infrared electromagnetic 
radiation being about 880 - 890 cm '^-l wavelength band of infrared electromagnetic 
radiation (See Generally Figs. 1A,B)< Since the transmittance in this wavelength band 
is effective for the determination of an organic substance such as; olive oil, as described 
by Passaloglou-Emmanouillidou, it would have been obvious to one skilled in the art to 
modify the method suggested by Clarke to comprise of the wavelength band as 
disclosed supra by Passaloglou-Emmanouillidou to allow for a more versatile apparatus. 

Regarding claims 4 and 6; Passaloglou-Emmanouillidou discloses detecting the 
intensity of about a 2905 - 2945 cm '^-1 wavelength band of infrared electromagnetic 
radiation being about 2840 - 2870 cm '^-1 wavelength band of infrared electromagnetic 
radiation (See Generally Fig. 1). Since the transmittance in this wavelength band is 
effective for the determination of an organic substance such as; olive oil, as described 
by Passaloglou-Emmanouillidou, it would have been obvious to one skilled in the art to 
modify the method suggested by Clarke to comprise of the wavelength band as 
disclosed supra by Passaloglou-Emmanouillidou to allow for a more versatile apparatus. 
1 0. Claims 9-1 0 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ditmarsen et al (US 6,236,048 B1) as applied to claim 7 above, and further in view of 
Passaloglou-Emmanouillidou ("A comparative study ofUV spectrophotometric methods 
for detection of olive oil adulteratbn by refined oils", Vol. 191). 
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Regarding claims 9-10, Ditmarsen discloses a method for investigating flowable 
material comprising: method for measuring an amount of an organic substance (I.e. 
vegetable seed oil, milk fat) contained in a food product (col. 3, lines 16-24), the organic 
substance having an infrared absorption spectrum which includes a set (n) of infrared 
absorption bands (col. 5, lines 66-67 and col. 6, lines 1-5), the method comprising: (a) 
passing infrared electromagnetic radiation through the food product containing the 
organic substance (col. 4, lines 54-59); (b) detecting the intensity of infrared 
electromagnetic radiation passing through the food product containing the organic 
substance in ranges of wavelengths corresponding to each of a subset of the (n) 
infrared absorption bands to provide electrical signals corresponding thereto (coi. 4, 
lines 60-67 and col. 5, lines 10-39); (c) processing (6a) the electrical signals with a 
quantification algorithm so as to provide a measurement of the amount of the organic 
substance contained within the food product (col. 10, lines 8-15). Ditmarsen does not 
disclose detecting the transmittance of about 905 - 930 cm '^-1 wavelength band of 
infrared electromagnetic radiation being about 880 - 890 cm '^-l wavelength band of 
infrared electromagnetic radiation. Passaloglou-Emmanouillidou discloses detecting the 
intensity of about a 905 - 930 cm '^-1 wavelength band of infrared electromagnetic 
radiation being about 880 - 890 cm '^-1 wavelength band of infrared electromagnetic 
radiation and selecting infrared wavelength bands within a range of about 800-1 000 
cm'^-1 (See Generally Figs. 1A,B). Since the transmittance in this wavelength band is 
effective for the determination of an organic substance such as; olive oil, as described 
by PassalogloU'Emmanouillidou, it would have been obvious to one skilled In the art to 
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modify the method suggested by Clarke to comprise of the wavelength band as 
disclosed supra by Passaloglou-Emmanouillidou to allow for a more versatile apparatus. 
Allowable Subject Matter 

1. Claim 27 is allowed. 

2. The following is an examiner's statement of reasons for allowance: 
Regarding independent claim 27, the prior art does not disclose or fairly suggest 

an apparatus for measuring an amount of an organic substance within a food product, 
the organic substance having an infrared absorption spectrum which includes a set (n) 
of infrared absorption bands and one or more reference wavelength bands, wherein the 
organic substance does not substantially absorb electromagnetic radiation in the one or 
more reference wavelength band, the apparatus comprising (a) detector to detect the 
intensity of infrared electronragnetic radiation influenced by the organic substance in 
ranges of wavelengths con^esponding to each of a subset of the one or more reference 
wavelength bands. 

The examiner notes that while it is known in the art an apparatus for measuring 
an amount of an organic substance (i.e. vegetable seed oil, milk fat) contained in a food 
product (col. 3, lines 16-24), the organic substance having an infrared absorption 
spectrum which includes a set (n) of infrared absorption bands (col. 5, lines 66-67 and 
col. 6, lines 1-5), the method comprising: (a) passing infrared electromagnetic radiation 
through the food product containing the organic substance (col. 4, lines 54-59); (b) 
detecting the intensity of infrared electromagnetic radiation passing through the food 
product containing the organic substance in ranges of wavelengths corresponding to 
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each of a subset of the (n) infrared absorption bands to provide electrical signals 
corresponding thereto (col. 4, lines 60-67 and col. 5, lines 10-39); (c) processing (6a) 
the electrical signals with a quantification algorithm so as to provide a measurement of 
the amount of the organic substance contained within the food product (col. 10, lines 8- 
15), the prior art does not suggest one or more reference wavelength bands wherein the 
organic substance does not absorb. 

1 1 . Claims 2 and 8 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of 
the base claim and any intervening claims. 

Regarding dependent claims 2 and 8 the prior art does not disclose or fairly 
suggest a method of measuring an amount of an organic substance contained within a 
food product, the organic substance having an infrared absorption spectrum which 
includes a set (n) of infrared absorption bands, the method comprising a quantification 
algorithm dividing a first wavelength band integrated absorbance (i.e. 905 - 930 cm"^) 
by a reference wavelength band integrated absorbance value (i.e. 880-930 cm~^) in 
which organic substance does not substantially absorb the infrared electromagnetic 
radiation 
Conclusion 

12. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

1 3. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Faye Boosalis whose telephone number is 571-272- 
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2447. The examiner can normally be reached on Monday thru Friday from 7:30 AM to 
4:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dave Porta can be reached on 571-272-2444. The fax phone number for 
the organization where this application or proceeding Is assigned is 571-273-8300. 
14. Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status Information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated infomiation 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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